UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of

VWALTER MARLI N BROWN, : Case No. 87-46-C
BURDEAN RUTH BROVN,
Adv. Pro. No. 87-0096
Debt or s.

FEDERAL DEPOSI T | NSURANCE
CORPORATION, in its Corporate :
Capaci ty,

Plaintiff,
V.

WALTER MARLI N
BURDEAN RUTH BROWN,

Def endant s.
ORDER ON MOTI ON TO DI SM SS

On August 18, 1987 a tel ephonic hearing on the defendants'
(debtors') nmotion to dismss and the plaintiff's (FDI C)
resi stance thereto in the above entitled cause was held before
this court in Des Miines, lowa. Marlyn S. Jensen appeared on
behal f of the debtors and Burns H. Davidson, IIl appeared on
behal f of FDIC. The matter was considered fully submtted on
the authorities presented by the parties on August 18, 1987.

On January 8, 1987 the debtors filed a petition under
Chapter 12 of the Bankruptcy Code. On May 22, 1987 the FDIC
filed a conplaint to determ ne dischargeability of a debt
pursuant to 11 U.S.C section 523(a)(6). The FDIC states that
it was appointed receiver of the insolvent Bedford National
Bank (Bank) and that it purchased certain assets fromthe Bank

inits corporate capacity pursuant to 12 U S.C. section



1823(c)(2)(A). Anobng the assets purchased by the FDIC are
notes and security agreenents in favor of the Bank executed by
the debtors. The FDI C contends that the debtors hid, sold,

di sposed of, destroyed or otherw se converted property subject
to the Bank's liens and thereby wilfully and maliciously
injured the FDIC.

On July 7, 198.7 the.debtors filed a nmotion to dism ss the
action for want of subject matter jurisdiction and | ack of
capacity. The debtors contend that the FDIC is a m xed
ownership corporation with [ ess than one-half of its stock
owed by the United States and thus fails to neet the
jurisdictional requirenents of 28 U S.C. section 1349. The

debtors further contend that the jurisdictional statutes:

are unconstitutionally void in that they
viol ate provisions of Article I, Section 8
and nore specifically they pretended to
del egate to the Executive Branch
governmental powers w thout adequate
standards or "intelligible principles" to
control the granting of such powers; or in
the alternative they are an attenpted and
unconstitutional del egation and abdication
of governnental sovereignty to private
control.

In connection with the debtors' notion to disnm ss the debtors
propounded four special interrogatories to FDI C which
provi ded:

| NTERROGATORY NO. 1: Please set forth the state of

origin or other origin of the Corporate Charter of
Federal Deposit | nsurance Corporation.



| NTERROGATORY NO. 2: Pl ease set forth whether or not
Cor porate Stock of Federal Deposit Insurance Corporation
has been i ssued.

| NTERROGATORY NO. 3: Please set forth the total nunber

of shares issued, showi ng ownership of Federal Deposit

| nsurance Corporation, the percentage of ownership held
by the U S. Governnent and the percentage of ownership

hel d by private investors.

| NTERROGATORY NO. 4: Pl ease set forth the public
documents showi ng the | ocation of the stock hol der |i st
of [sic] for Federal Deposit Insurance Corporation if it
exists or in the alternative please set forth the
procedures for these defendants.to obtain access to such
stock hol der lists.

On July, 22, 1987 the FDIC filed a notion for a protective
order quashing the interrogatories submtted. The FDI C
asserts that the interrogatories are satisfactorily addressed
in the FDIC s resistance to notion to dism ss, that answers
are avail abl e through reference to the FDI C enacting
| egislation and that the interrogatories would not |lead to the
di scovery of any relevant.or material evidence but were filed
with the intent to harass. The FDIC s resistance to debtors’
nmotion to dism ss states that the FDIC is a "m xed ownership
corporation” but, as a practical matter, the FDIC is a wholly
owned governnent agency because the enabling | egislation does
not allow for and FDI C has not issued any stock. The FDIC
further relies upon 12 U S.C. section 1819 which explicitly
gives the FDIC the power "to sue and be sued" in state or

federal court.



I n anal yzing jurisdiction and capacity in this case, the
appropriate starting point is 12 U. S.C. section 1819 which

provides in pertinent part:

Upon the date of enactnment of the Banking
Act of 1933 .... the Corporation [FDI C]
shall becone a body corporate and as such
shal | have power - -

Fourth. To sue and be sued, conplain and
defend, in any court of |aw or equity,
State or Federal. All suits of a civil
nature at common law or in equity to which
t he Corporation shall be a party shall be
deenmed to arise under the |laws of the
United States, and the United States
district courts shall have original
jurisdiction thereof, wthout regard to the
anount in controversy;.... except that any
such suit to which the Corporation is a
party in its capacity as receiver of a
State bank and which involves only the

ri ghts or obligations of depositors,
creditors, stockhol ders, and such State
bank under State |aw shall not be deened to
arise under the laws of the United

States. ...

A review of the legislative history and structure of section
1819 reveals that section 1819 sets out a conplete schenme for
federal jurisdiction over cases in which the FDIC is a party.

Federal Deposit Ins. Corp. v. Summer Fin. Corp., 602 F.2d

670, 677 (5th Cir. 1979). See also, Inre F & T Contractors,

Inc., 718 F.2d 171, 177 (6th Cir. 1983); Federal Deposit Ins.

Corp. v. Ashly, 585 F.2d 157, 159 (6th Cir. 1978). The

section should be read as a unified, integrated, self-



contai ned whole. FDIC v. Summer Fin. Corp., 602 F.2d at 677).

The statute announces that every suit to which FDICis a party
arises under the laws of the United States and thus cones
within the original jurisdiction of the district courts. The
expansi ve grant of jurisdiction apparently evidences Congress
desire that cases involving FDI C should generally be heard and
deci ded by the federal courts. The one proviso--suits to
which FDIC is a party in its capacity as receiver of a State
Bank and which involve rights under state | aw-should be read
as the only limtation on federal jurisdiction over cases to
which FDIC is a party. 1d. at 678. It follows then that
federal jurisdiction cannot be predicated and the exception
cannot be evaded on sone other general jurisdictional grant. -
1d. at 677-678.

The debtors argunent that the FDIC is not sufficiently
governnment owned is prem sed on the jurisdictional grant (or
nore appropriately, limt) contained in 28 U S.C. section

1349. Section 1349 provides:

The district courts shall not have
jurisdiction of any civil action by or

agai nst any corporation upon the ground
that it was incorporated by or under an Act
of Congress unless the United States is the
owner of nmore than one-half of its capita
st ock.

This section was passed in response to U. S. Suprene Court
deci sions which held that federal incorporationis initself a
ground for federal question jurisdiction. Thus only if the

sole basis for jurisdiction is that a party is a corporation



i ncorporated by Act of Congress nust one half of the
corporation's stock be governnment owned. Section 1349 does
not preclude federal jurisdiction for a corporation with |ess
t han one-half government ownership where the basis for
jurisdiction is entirely independent of the entity's federal

i ncorporation. Governnent National Mrtgage Ass'n v. Terry,

608 F.2d 614, 620 (5th Cir. 1979).

Clearly, 12 U. S. C. section 1819 and 11 U.S.C. section 1334
(original jurisdiction for bankruptcy proceedings) give this
court subject matter jurisdiction over the conplaint to
determ ne dischargeability. Neither of these statutes
qualifies jurisdiction on a proprietary interest of a
government.® Rather original subject matter jurisdiction id
grounded in the statutory grant of power to the FDIC to sue or
be sued and al so by virtue of the action arising out of a case
under title 11. Accordingly, the debtors' argunent that an
all eged | ack of proprietary interest of a governnment deprives
this court of subject matter jurisdiction nust fail.

The court assunes that the debtors' argunents as to the
unconstitutionality of the jurisdictional grant are al so
prem sed on 28 U.S.C. section 1349. Since the court has found
that jurisdiction is not based on section 1349 it need not
address the debtors' allegations. The court cannot ascertain
whet her the debtors are challenging the constitutionality of

the creation of the FDIC or the powers enunerated in 12 U S.C

! The parties' reference to Rauscher Pierce Refsnes, Inc. v. FDIC, 789 F. 2d 313 (5" Cir. 1986) does not alter
this conclusion. In that case the court looked to 28 U.S.C. section 451 to determine whether the FDIC was an
“agency of the United States” for purposes of Fed. R. Civ. P. 12(a) which allows such agencies60 daysto file an
answer.




section 18109. There can be no doubt, however, that the
creation of the FDIC and the enactnent of section 1819 were
well within the constitutional power of Congress. Weir v.

United States, 92 F.2d 634, 636-37 (7th Cir. 1937); Federal

Deposit Ins. Corp. v. Huntington Towers, Ltd., 443 F. Supp.

316, 319 (E.D. N Y. 1977). Moreover, the debtors' concerns
regardi ng a "pervasive invol venent of PRIVATE individuals"
appear to have no relevance to the issue of jurisdiction
or.capacity. The FDIC s capacity and this court's
jurisdiction over the matter are not prem sed upon the ratio
of private to government control of the FDIC.

VWHEREFORE, based on the foregoing analysis, the court
finds that it has subject matter jurisdiction over this mtter
and that the FDI C has capacity to sue in its corporate
capacity. Accordingly, the auxiliary interrogatories are
irrel evant.

THEREFORE, the debtors” notion to dism ss is hereby
deni ed.

IT IS FURTHER ORDERED that the auxiliary interrogatories
propounded upon the FDI C by the debtors be quashed.

Signed and filed this 25th day of Septenber, 1987.

LEE M JACKW G
U. S. BANKRUPTCY JUDGE



